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RECENT CASE NOTES 19 « 

person and to property: (i) Different periods of limitation apply. (2) An 
action for injury to person abates with the plaintiff's death, whereas an action 
for injury to property does not. (3) Actions for injury to person are assign- 
able; those for injury to property are not. Reilly v. Asphalt Co., supra. These 
apparent procedural difficulties should not be troublesome in practice. The first 
two are easily obviated, either by holding the statute a bar merely to so much 
of the damage as would be outlawed, or, in case of death, by permitting a revival 
of the action so far as it relates to property. To compel a plaintiff who has not 
assigned any part of a cause of action which is partly assignable and partly not 
to sue for his entire demand in a single action is no greater hardship than to 
compel him to bring suit at law upon his entire demand if the whole cause of 
action is assignable. It is not obvious that any- difference in policy results from 
the fact that the cause of action is derived from more than a single primary 
right. If the injured- party before suit assigns his right to damages for injury 
to property the argument against permitting him to vex the defendant by two 
suits does not of course apply. Underwriters at Lloyds Ins. Co. v. Traction 
Co. (1913) 106 Miss. 244, 63 So. 455. Furthermore the same witnesses must 
necessarily testify as to all injuries caused by the wrongful act. The most 
desirable rule is that reached" in the instant case, to settle without prejudice to 
either party all issues in a minimum number of suits. 

Sales— Conditional Sales — Privilege op Vendor to Replevy Property After 
Suing for the Purchase Price.— The plaintiff sold a soda fountain to the 
defendant under a conditional sale contract. On default of any payment all of 
the purchase money notes were to become due. The vendee defaulted and the 
vendor "prosecuted to verdict" an action on all of the notes remaining unpaid. 
In a second action the vendor sought to replevy the soda fountain. Held, that 
the plaintiff could recover. American Soda Fountain Co. v. Najarian (1922, 
Sup. Ct.) 195 N. Y. Supp. 555. 

Previous to the Uniform Conditional Sales Act there were two lines of 
authority as to the remedies open to a vendor for the breach of a conditional 
sale contract. The more prevalent view was that the vendor might elect either 
to retake the property or to sue for the purchase price; a resort to one of the 
remedies barred the other. Crompton v. Beach (1892) 62 Conn. 25, 25 Atl. 446; 
Whitney v. Abbott (1906) 191 Mass. 59, 77 N. E. 524; Francis v. Bohart (1915) 
76 Or. 1, 147 Pac. 755 ; see (1915) 13 Mich. L. Rev. 603; Comments (1920) 30 
Yale Law Journal, 742. Notwithstanding the specific agreement reserving title 
in the vendor, a suit for the full purchase, price was held necessarily to imply 
the seller's consent to vest title in the buyer, and hence to be inconsistent with a 
later attempt to replevy. But a suit for installments, other than the last, did 
not fall within the rule. Schmidt v. Ackert (1918) 231 Mass. 330, 121 N. E. 24; 
Silverstin v. Kohler (1919) 181 Calif. 51, 183 Pac. 451. This theory is objection- 
able. See Defiance Machine Works v. Gill (1920) 170 Wis. 477, 175 N. W. 940. 
A conditional sale agreement expressly provides that title shall not pass until 
the price is paid. Under such a contract there is no logical necessity for title to 
pass as a condition precedent to suit, and obtaining a judgment does not alter 
this situation until the judgment is satisfied. Burdick, Sales (2d ed. 1901) 191. 
Furthermore, the title is retained essentially as security, as in the case of a sale 
and a mortgage back. Steinert & Sons v. Reed (1919) 118 Me. 403, 108 Atl. 
334; Williston, Sales (1909) sec. 579. To require the release of the security 
before suing for the debt is not in accord with good commercial practice. Under 
the second line of authority the vendor might retake the property at any time 
before the satisfaction of judgment, the remedies being treated as consistent and 
cumulative. Wiedenbeck-Dobelin Co. v. Anderson (1918) 168 Wis. 212, 169 
N. W. 615; Kirch v. La Tourette (1918) 91 N. J. L. 35, 102 Atl. 873; Johnson 
v. Martin Furniture Co. (1918) 139 Tenn. 580, 202 S. W. 916. This rule was 
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applied in the instant case. Even under it, the vendor relinquishes his right to 
the price if he retakes the chattel. Ratchford v. Cayuga County Co. (1916) 217 
N. Y. 565, 112 N. E. 447. The recent adoption of the Uniform Conditional 
Sales Act in New York makes a desirable advance, giving the vendor power to 
resell the chattel when retaken and to apply the proceeds on the debt. Uniform 
Conditional Sales Act, sec. '21 ; Wurlitzer v. Mandarin Co. (1922, Wis.) 188 
N. W. 639. The Act also makes similar progress in the protection of the con- 
ditional vendee. Sees. 18-20. 

Specific Performance — Suit Quasi in Rem : — Jurisdiction Acquired Against 
Non-resident Defendant Through Constructive Service. — The complainant, 
the assignee of the vendee, sought specific performance of a contract for the 
sale of land situated in New Jersey. The defendant, a non-resident, appeared 
specially attacking the jurisdiction of the court. The statutes regulating service 
by publication on non-residents impliedly included suits for specific performance. 
N. J. Comp. Sts. 1910, Chancery, sees. 12-18. By another statute an equitable 
decree for the conveyance of lands, not complied with by the party ordered to 
convey, was given the same force and effect as if the conveyance had been 
executed pursuant to the decree. N. J. Comp. Sts. 1910, Chancery, sec. 45. Held, 
that by reason of the statutory provisions, the suit was quasi in rem and, that if 
there was proper service by publication, jurisdiction was acquired for a decree 
valid against the non-resident defendant. McVoy v. Baumann (1922, N. J. Eq.) 
117 Atl. 717. 

In the absence of statutory modification a suit for specific performance 
of a contract to convey realty is a proceeding in personam and not in rem, and 
the defendant must therefore be served personally in order to subject him to 
the jurisdiction of the court. Hollingsworth v. Barbour (1830, U. S.) 4 Pet. 
466. Since a state has control over all property within its limits it is within its 
power, through statute, to give to such a suit the character of a suit in rem or 
quasi in rem, so as to sustain jurisdiction on constructive service against a 
non-resident. Arndt v. Griggs (i2oo) 134 U. S. 316, 10 Sup. Ct. 557. Under 
a statute authorizing the appointment of a trustee to convey land an action for 
specific performance of a contract against a non-resident defendant is a pro- 
ceeding in rem and notice by publication is sufficient. Hollander v. Central Metal 
& Supply Co. (1908) 109 Md. 131, 71 Atl. 442; see contra, Kinkead v. Clark 
(1922, Tex. Civ. App.) 239 S. W. 717; 23 L. R. A. (n. s.) 1135, note. If the 
statute merely provides for service by publication without specifying the class of 
actions in which it is permissible, it seems that a suit for specific performance 
is not a suit in rem or quasi in rem so as to authorize constructive service. Silver 
Camp Mining Co. v. Dickert (1904) 31 Mont. 488, 78 Pac. 967. Where, however, 
the statute expressly includes suits for specific performance constructive service 
may be had. Simmons v. Fry (1890) 19 D. C. 472; cf. Light v. Dootittle (1921, 
Ind. App.) 133 N. E. 413. Frequently, as in the instant case, there is a statute 
giving to decrees for conveyances effect in rem and at the same time a statute 
governing service by publication which either expressly or impliedly authorizes 
such service in suits for specific performance. In such cases the courts usually 
sustain jurisdiction on constructive service. Clem v. Givens (1906) 106 Va. 145, 
55 S. E. 567; Hawkins v. Doe (1912) 60 Or. 437, 119 Pac. 754; Light v. Doolittle, 
supra. 

Torts — Contributory Negligence of Passenger in Automobile. — The defend- 
ant, knowing the reckless character of his sixteen-year-old son, permitted him 
to use his automobile to take a young lady to a dance. The son, driving between 
50 and 60 miles an hour on a crowded thoroughfare, collided with another 
machine and his companion was killed. The administrator of the deceased sued 
the father. Under a plea of contributory negligence the defendant attempted to 



